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12 INSURANCE POLICY CONSTRUCTION AND DEFENSES
 

A. Texas Rules of Policy Interpretation.   Insurance contracts are generally
subject to the same rules of construction as ordinary contracts.239  When
construing a written contract, a court is primarily concerned with ascertaining
the true intent of the parties as expressed in the contract.240  Contracts are
considered as a whole with each clause being used to help interpret the
others.241  With respect to an insurance policy, the plain, ordinary, and
generally accepted meaning of words is preferred unless the policy itself
shows the terms have been used in a technical or different sense.242  When
a policy permits only one interpretation, Texas courts are to construe it as a
matter of law and enforce it as written.243  When terms or clauses within an
insurance contract are capable of more than one reasonable interpretation,
the contract may be ambiguous.244  But an ambiguity does not arise with
respect to a policy merely because the parties advance conflicting
interpretations.245  If an insurance contract is ambiguous, courts apply the
“contra-insurer” rule by adopting the interpretation that favors coverage for
the insured, and against the insurance company.246  Whether a contract is
ambiguous is a question of law for a court to decide by looking at the contract
as a whole in light of the circumstances present when the contract was
entered.247  As with any contract, absent a finding of ambiguity, a court must
interpret the meaning and intent of an insurance policy from the four corners
of the policy without the aid of extrinsic evidence.248  An insurance company’s
intent to exclude coverage within an insurance contract must be expressed
in clear and unambiguous policy language.249 

1) Separation of Insureds Clause.  If the policy contains separation of
insureds clause, it requires the insurer to determine the coverage of
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each insured separately from that particular insured’s perspective.250

Accordingly, care should be taken when deciding coverage issues as
to third-party claims against multiple insureds under the same policy,
as each insured’s coverage issues may need to be considered
separately. 

B. Coverage Trigger - Texas Applies Actual Injury Rule

1) For CGL policies, property damage occurs when actual physical
damage to the subject property occurred, not when the damage was
or could have been discovered.251  The key date is when injury
happens, not when someone happens upon the injury; the focus
should be on "when damage comes to pass, not when damage comes
to light."252 

 
C. Policy Defenses and Exclusions 

1) Misrepresentation in Policy Application.  The Texas Insurance
Code provides that any insurance policy provision that makes the
policy void or voidable if false statements are made in the policy
application have no effect and are no defense in a lawsuit on the
policy, unless at trial it is shown that the matter misrepresented was:
1) material to the risk, or 2) contributed to the contingency or event on
which the policy became due and payable. 253

a. It is a question of fact as to whether a misrepresentation made
in the application for the policy or in the policy itself was
material to the risk or contributed to the contingency or event
on which the policy became due and payable.254

b. A defendant may only use the misrepresentation in application
defense if the defendant shows at trial that before the 91st day
after the date the defendant discovered the falsity of the
representation, the defendant gave notice to the insured or
beneficiaries that the defendant refused to be bound by the
policy.255 

2) Lack of Notice.  Notice requirements are standard provisions in
insurance contracts.  A notice provision typically comes into play when
the insured fails to timely notify the carrier of some event, and then
seeks coverage for that event.  The purpose of a notice requirement
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is to enable the insurer to investigate the circumstances of an accident
while the matter is fresh in the minds of the witnesses so that it may
adequately prepare to adjust or defend any claims that may be then
or thereafter be asserted against persons covered by its policy.256

Historically, the failure to give timely notice is a breach of the
insurance contract and can relieve an insurer of its obligations under
the insurance contract.257  But with respect to certain policies, an
added requirement was made by the Texas Department of Insurance
which required a showing carrier prejudice before the carrier could
rely on a lack of notice as a full defense to void coverage with respect
to bodily injury and property damage liability.  The prejudice
requirement was added pursuant to an order issued by The Texas
Department of Insurance, which required mandatory endorsements be
placed in general liability and automobile insurance policies stating
that "unless the company is prejudiced by the insured's failure to
comply with the requirement, any provision of this policy requiring the
insured to give notice of ... occurrence or loss ... shall not bar liability
under this policy".258   In 2008, The Texas Supreme Court issued two
opinions in this area that give further clarification as to the facts
needed for insurers to use this as a complete defense to coverage.

a. Late Notice. In Paj, Inc. v. The Hanover Ins. Co. the Court
considered whether the insured’s failure to timely notify its
insurer of a claim defeated coverage under the policy where
the insurer was not prejudiced.259  In this coverage case
between PAJ and its insurance carrier, The Hanover, the
parties stipulated that PAJ did not notify the insurer as soon as
practicable as was required under the policy, and also that the
insurer was not  prejudiced by the untimely notice.260  Many
cases discussing these issues have analyzed these issues in
terms of whether the notice provision was a covenant or a
condition precedent; such that if it was a condition precedent
there would be no coverage if there wasn’t first compliance
with the condition.  The Court held that it was unnecessary to
determine whether a notice provision is a condition precedent
or a covenant.261  Rather, the Court noted the general national
trend to require insurers to show prejudice before coverage
can be avoided when the insured gives late notice.262  The
Texas Court followed this trend and held that the insurer has
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to show prejudice before it can avoid coverage when the
insured gives late notice.263  Since the parties stipulated to no
carrier prejudice, the insured’s late notice in this case was not
a defense to coverage. 

b. UM/UIM policies.  In the PAJ opinion discussed above, the
Court relied on a prior decision involving an insured’s breach
of the settlement-without-consent provision in an underinsured
motorist claim.264  In that UIM case, the Court reaffirmed the
rule that when one party commits a material breach, the other
party’s performance is excused.  But the Court found in that
case that the breach of this specific provision was immaterial
and thus the insurer could not avoid liability under the policy
without a showing of prejudice.265  

c. No Notice.  In National Union v. Crocker, the Texas Supreme
Court was asked to consider whether an insurer’s actual notice
that an insured has been served with process precludes the
insurer from later claiming it was prejudiced from the insured’s
failure to notify the insurer of the process and request a
defense.266  In this case, National Union had notice that an
additional insured under its policy had been sued and served
with process.  The additional insured was apparently not aware
of the coverage afforded him under the National Union policy
and never requested a defense from National Union, nor did
National Union inform the additional insured of the coverage.267

After a default judgment was taken against the additional
insured, the plaintiff sued National Union for coverage as a
third-party beneficiary of the policy.268  National Union argued
that because the additional insured never provided the required
notice, he never triggered the duty to defend, and therefore,
there was no coverage.269  The Texas Supreme Court agreed.
Notice and delivery of suit papers provisions serve two
important purposes: (1) they facilitate a timely and effective
defense of the claim against the insured and (2) they trigger
the insurer’s duty to defend by notifying the insurer that a
defense is expected.270  An insurer’s mere awareness of the
claim or suit does not impose a duty on the insurer to defend
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the insured.271  The Court found that the default judgment
prejudiced National Union, and that there was no coverage.272

d. Prejudice also required in Claims Made policies.  With
claims made policies there is always a requirement in the
contract that the claim be reported within some specified
reporting period.  Frequently, there is an additional requirement
that the claim also be reported to the carrier “as soon as
practicable.”  With a claims made policy, Carriers are well
within their right to deny coverage for claims that are not
reported within the specified reporting period, because if there
is no timely notice, there is no coverage.273  In cases where the
claim was reported within the specified policy reporting period,
but there is a dispute as to whether the claim was reported “as
soon as practicable” in order for a carrier to deny coverage  the
carrier must show that the failure of the insured to give notice
“as soon as practicable” caused prejudice to the insurer.274

The same rule applies when the policy only requires that the
claim be reported “as soon as practicable.”275 

e. Showing of Prejudice.  Prejudice can be shown as a matter
of law or as a matter of fact.276  Whether an insurer has been
prejudiced is usually a matter of fact for the jury to determine,
but some cases are much more clear.  For example, the Texas
Supreme Court has held that "[t]he failure to notify an insurer
of a default judgment against its insured until after the
judgment has become final and nonappealable prejudices the
insurer as a matter of law.277

3) Cooperation Clause.  Cooperation clauses are intended to guarantee
to insurers the right to prepare adequately their defenses on questions
of substantive liability.278  It is well established under Texas law that
an insured's breach of a cooperation provision relieves an insurer of
liability on the policy.279  The cooperation clause is a condition
precedent that has been likened to the notice clause which requires
a showing prejudice before the insurer is relieved of liability.
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covenant.280  Accordingly, an insurer must prove prejudice before an
insurer will be relieved of the policy obligations for an insured’s failure
to cooperate.281 

 
a. Other conditions precedent exist in insurance policies, such as

the requirement that a property inventory be provided, that a
sworn proof of loss be submitted, that the insured submit to an
examination under oath, that suit against the carrier be
commenced after an actual trial against the insured, or that the
insured actually replace damaged property before being
entitled to recover replacement costs.282 

   
4) Prejudice required for Waiver and Estoppel to Apply.  Waiver and

estoppel are defensive theories that have been used by insureds to
avoid policy conditions that would cause a forfeiture of an insurance
policy.283  The 1980 Wilkinson case prompted common acceptance of
the use of these doctrines, developing what has been referred to as
the Wilkinson exception.284  The Wilkinson exception held that these
equitable principles were applicable to situations where an insurance
carrier had assumed the insured’s defense without obtaining a
reservations of rights or non-waiver agreement and with full
knowledge of the facts indicating non-coverage, such that all policy
defenses, including those of non-coverage are held waived by the
insurer or the insurer estopped from raising them.285  In a 2008, the
Texas Supreme Court trimmed back the rule by holding that there is
no “right” of non-coverage that is subject to being waived by the
insurer, even by the assumption of the insured’s defense with
knowledge of the facts indicating non-coverage and without obtaining
a valid reservation of rights or non-waiver agreement.286  That is, the
Court disapproved the affect of the Wilkinson rule that effectively
made non-coverage of a risk a type of “right” that an insurer could
waive and thereby effect coverage for a risk it had not contractually
assumed.287  The effect of the Court’s decision was to add another
requirement to the rule such that these doctrines are only applicable
when the insured can show prejudice by the insurer’s actions.
Accordingly, the Court held that the doctrines of waiver and estoppel
cannot be used re-write the contract of insurance and provide
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contractual coverage for risks not covered by the policy, but if the
insurer’s action prejudice the insured, then the insurer may still be
estopped from denying benefits that would be payable under its policy
as if the risk had been covered. 288  For example, if an insurer defends
an insured when no coverage for the risk exists, and the insurer’s
actions prejudice the insured, the lack of coverage does not preclude
the insured from asserting an estoppel theory to recover for any
damages it sustains because of the insurer’s action.289 

5) Exclusions.  While an insured has the initial burden to establish that
the claim comes within the scope of coverage provided by the policy,
an insurer bears the burden to plead and prove that a claim comes
within a policy exclusion or limitation of coverage.290  In a coverage
dispute over the application of an exclusion, a court must adopt the
construction of the exclusionary clause urged by the insured as long
as that construction is not unreasonable, even if the construction
urged by the insurer appears to be more reasonable or a more
accurate reflection of the parties' intent.291 

6) Doctrine of Concurrent Causes.  When covered and non-covered
event combine to create a loss, the insured in entitled to recover only
that portion of the damage caused solely by the covered peril.292  This
rule embodies the basic principle that an insured is not entitled to
recover under their insurance policy unless they prove their damage
is covered.293  An insured may only recover the amount of damage
covered solely by the covered peril.294  The burden is on the insured
to present some evidence upon the fact finder can allocate the
damages attributable to the covered peril.295 

7) Fortuity Doctrine.   The fortuity doctrine relieves insurers from
covering certain behaviors that the insured undertook prior to
purchasing the liability insurance policy.296 "Because the purpose of
insurance is to protect insureds against unknown, or fortuitous, risks,
fortuity is an inherent requirement of all risk insurance policies."297

Combining the principles of "known loss" and "loss in progress," the
fortuity doctrine holds that insurance coverage is precluded where the
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insured is or should be aware of an ongoing progressive or known
loss at the time the policy is purchased.298  Essentially, if an insured
knows, or should have known, at the time it purchased the insurance
policy, that its current behavior is wrongful and could result in liability,
it effectively removes the risk element inherent in insurance, and
therefore, a Texas court will not require the insurer to pay the claim.299

13 HANDLING THIRD-PARTY CLAIMS.

A. The Insurer’s Duties for Third-Party Claims - Defend & Indemnify.  Under
most common liability policies, such as a standard CGL policy, an insurer has
two separate, distinct and independent duties, the duty to defend, and the
duty to indemnify.300  An insurer's duty to defend and its duty to indemnify are
separate duties, and an insurer may have a duty to defend even when it has
no duty to indemnify, and vice versa, an insurer may have a duty to indemnify
even when it had no duty to defend.301  Accordingly, allegations raised
against the insured may fit within the policy coverage and trigger a duty to
defend even if the facts actually established in the underlying suit negate the
insurer's duty to indemnify.302  However, if the factual allegations in an
underlying complaint fall outside the policy coverage, neither duty is
triggered.303

1) Duty to Defend.  Whether an insurer has a duty to defend an insured
in a lawsuit is determined by the “eight corners rule” which compares
the factual allegations of the plaintiff’s petition to the insurance policy,
without regard to the truth or falsity of the allegations.304  Even if the
allegations are groundless, false, or fraudulent the insurer is obligated
to defend.305  When applying the eight corners rule, courts are to give
the allegations in the petition a liberal interpretation, focus on the
factual allegations that show the origin of the damages rather than on
the legal theories alleged, and resolve all doubts concerning the duty
to defend in favor of the insured.306  "It is not the cause of action
alleged that determines coverage, but the facts giving rise to the




