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15 business days, after receipt of all requested information, the company must approve or
deny your claim in writing. The law allows the insurance company to extend this deadline up
to 45 days if it notifies you that more time is needed and tells you why.

After notifying you that your claim is approved, your insurance company must pay the claim
within 5 business days.

If your claim results from a weather-related catastrophe or other major natural disaster as
defined by TDI, your insurance company may take 45 additional days to approve or deny
your claim and 15 additional days to pay your claim.

23. You have the right to choose the repair shop and replacement parts for your vehicle. An
insurance company may not specify the brand, type, kind, age, vendor, supplier, or condition
of parts or products used to repair your automobile.

The insurance company must provide you notice of the above requirements as follows:

! claims submitted by telephone - written notice within 3 business days or immediate
verbal notice, followed by written notice within 15 days;

! claims submitted in person - immediate written notice at the time you present your
vehicle to an insurer or an insurance adjuster or other person in connection with
a claim for damage repair;

! claims submitted in writing - written notice must be provided within 3 business
days.

24. If another person is liable for damage to your auto and you filed a claim and paid a
deductible on your own policy, your insurance company must make a reasonable and
diligent effort to recover the deductible from that person within twelve months from the date
your claim is paid. If not, your company must:

! authorize you, at least 90 days prior to the expiration of the statute of limitations,
to pursue your own collection efforts, or

! refund your deductible.

25. Your insurance company must notify you if it intends to pay a liability claim against your
policy. The company must notify you in writing of an initial offer to compromise or settle a
claim against you no later than the 10th day after the date the offer is made. The company
must notify you in writing of any settlement of a claim against you no later than the 30th day
after the date of the settlement.

26. You have the right to refuse to provide your insurance company with information that does
not relate to your claim. In addition, you may refuse to provide your federal income tax
records unless your insurer gets a court order or your claim involves lost income or a fire
loss.

B. Duties set out within the Insurance Contract.  Many of the duties relating to the
claims process are now also a part of the insurance contract.  Please refer to the
Appendix B for provisions on “Duties after Loss” from standard personal lines
policies regarding loss and claim adjustment. 

5 COMMON LAW CONFLICT OF INTEREST.  While conflict of interest is more
commonly thought of in the context of an attorney-client or a fiduciary relationship, there
are a few situations where Texas courts have applied the concept to an insurance company
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in the claims handling context.  First, it has been applied in the context of a carrier’s duty to
defend an insured against third-party claims when the carrier issues a reservation of rights.
This will be more closely examined later in this publication.  Second, it has been applied in
the context of an uninsured motorist claim where the carrier seeks to defend the uninsured
motorist in direct opposition to the claim being advanced by the carrier’s insured.  This
conflict has been referred to by one Texas court as the “Hunt Presumption.”8  Finally, while
not always specifically couched in terms of conflict of interest, conflict of interest is cited
as a reason why a carrier can not subrogate against its insured.

A. THE HUNT PRESUMPTION.  The  Hunt case refers to an uninsured motorist case
decided in 1970,  Allstate Ins. Co. v. Hunt,9 in which Allstate, the plaintiff/insured’s
auto insurance carrier, wanted to participate in the tort action between the insured
and uninsured driver, i.e. defend uninsured driver. In a case of first impression the
Houston’s 14th Court of Appeals considered whether an insurance company should
be permitted to participate in the defense of an uninsured motorist in a suit brought
by its own insured.10  The Court noted that:

Serious ethical problems arise when an insurance company seeks to
participate in the defense of an uninsured motorist.  There may be (1)
a potential or actual conflict of interest between the insurance
company and its own insured and (2) there may be a potential or
actual conflict of interest between the insurance company and the
uninsured motorist.  As the representative of the uninsured motorist
the company stands in a fiduciary relationship to him.  As the insurer
of one suing the uninsured motorist it has, contractually, not only the
right but also the duty to represent its insured in defense of any claim
that may be asserted against him as a result of the collision in
question, and thus stands in a fiduciary relationship to him.  Thus to
permit the insurance company to defend the uninsured motorist is to
permit it to assume a fiduciary relationship to two parties having
conflicting interests in the subject matter of the trust.11   ... Of
immediate concern is the conflict of interest between the company
and its own insured.  If the insured brings suit against the uninsured
motorist and the company is permitted to defend such uninsured
motorist, the company would attempt to prove either the negligence
of its own insured, or the uninsured motorist's freedom from
negligence.  Either determination would inure to the benefit of the
insurance company.  The company interests are therefore opposed to
those of its own insured.12 ... We are of the opinion,... that the conflict
of interest that is in every case potentially present compels a
determination that the insurance company must refrain from
representing the uninsured motorist or from intervening in an
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uninsured motorist case such as the one here presented.  Only such
determination will eliminate the possibility of the conflict of interest
arising.”13

1) Interestingly, since uninsured motorist coverage was still relatively new, the
Court also relied on the traditional auto insurance concept that the primary
obligation of the company issuing automobile liability coverage is to defend
the insured against suits alleging damages within the terms of the policy, and
not ancillary coverage such as this.14  Accordingly, the Hunt Court also
concluded that an insurance company should not be permitted to voluntarily
place itself in a position under an ancillary policy provision where it cannot
ethically fulfill its basic contractual obligation to defend its insured.15 

2) The Hunt Presumption and the Consent Clause.  While Hunt seemed to
cast a bright line rule, essentially followed for thirty years, that carriers
cannot participate in an insured’s suit against an uninsured motorist, a little
noticed case in 1998, cracked the door open a bit for carriers on this
particular conflict of interest issue.16  In the Patterson case, Nationwide
issued an automobile policy in North Carolina for a vehicle that was involved
in an accident in Texas.17   The policy did not contain a consent to sue clause
and the insured brought suit in Texas against the uninsured tortfeasor and
Nationwide, the plaintiff’s carrier.  The parties agreed that Texas law applied.
The Plaintiff took a no-answer default judgment against the uninsured driver,
and summary judgment was rendered against Nationwide for the full amount
of the judgment rendered against the uninsured driver.  On appeal,
Nationwide argued it should not be bound by the default judgment because
it could not defend the uninsured defendant pursuant to the rule announced
in Hunt.18   The Austin Court of Appeals disagreed and held that as a
presumption, the existence of conflicting interests and fiduciary duties
precludes an insurer from defending an uninsured motorist against the
company's own insured.19 The prohibition, however, is not absolute and the
Court noted, as did the Hunt court, that there may be other instances where
the insured motorist is clearly at fault and the insurance company has not, in
fact, obtained confidential information from its insured as it did in the Hunt
case.20 The lack of substantial conflict of interest, and the right of the
insurance company to protect itself, would weigh on the side of allowing it
to participate in the trial on the side of the uninsured motorist.21  Hunt
creates, therefore, only a presumption that a conflict of interest precludes the
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insurer from acting against its insured's interest, but allows the insurer to do
so on a proper showing to the Court.22

3) Importantly absent from the policy in the Patterson case was a “Consent
Clause” which is a standard provision in the Texas Automobile policy.   With
respect to uninsured motorist coverage it provides “Any judgment for
damages arising out of a suit without our consent is not binding on us.”  This
provision typically gives the insurer contractual protection without having
the need to defend the uninsured defendant driver. 

B. Subrogation

1) Carrier Subrogation against own insured generally prohibited.  There is
a general principle in law, recognized in Texas, that an insurer does not have
a right of subrogation against its own insured to recover for sums paid out
under an insurance policy.23  The prohibition against an insurer subrogating
itself against its insured is based on, among other things, the public policy
considerations which are raised due to the fiduciary relationship between the
two.24   One Court indicated that "the situation where an insurer attempts to
subrogate and sue his own insured, whom he is obligated to defend, gives rise
to so many opportunities for conflict of interests or misrepresentation of the
insured that public policy commands that the insurer be denied the right to
do so."25  Additionally, Texas courts have recognized a "special relationship"
between an insurance company and its insured, giving rise to duties of good
faith and fair dealing.26 Allowing an insurer to unilaterally settle uncovered
claims and then step into the shoes of the claimant and sue its own insured
runs counter to this relationship and to public policy interests in fostering
trust and eliminating conflicts of interests between the insurer and its
insured.27 

2) Equitable Subrogation.  In the context of the defense of a third-party claim,
Texas courts permit, through the doctrine of equitable subrogation, an excess
insurance carrier to assert a legal malpractice claim against the insured’s
defense attorneys, and a negligence action against the primary carrier.28   But
the evidentiary burden is heavy.  In such a case where the defense counsel or
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primary carrier cause the excess carrier to pay more than it should have to
settle the case, the excess carrier has to show that the settlement was
excessive in the abstract yet reasonable under the circumstances.29  The
excess carrier must also prove that the attorney or primary carrier mishandled
the defense of the insured and that a judgment for the plaintiff against the
insured in excess of case’s true value resulted form the mishandling.30

Accordingly, the excess carrier must show that the true value of the case was
less than the amount paid to settle it, but was inflated due the attorney’s
malpractice.31  If proven, the excess carrier can recover damages against the
attorney as the difference between the true and inflated  values of the case,
less any amount saved by the settlement.32  In such a case, evidence of the
excess carrier’s post-tender conduct is admissible on the affirmative defense
of comparative responsibility if raised, and even evidence of pre-tender
conduct might be admissible if the insured’s defense was harmed by the
excess carrier’s interference.33

3) Multiple policies covering the same loss.  Subrogation is also permissible
against third parties and against another insurance carrier of the insured that
also has coverage for the same loss.  When two insurers have contracted to
pay a loss and each insurer's policy contains a pro rata clause, each insurer
is liable to the insured only for its proportion of the loss.34  In that situation,
the pro rata clause implements the principle of indemnity and eliminates the
potential for a double recovery that would otherwise exist.35  If an insurer
overpays its share of a loss, the correct manner of adjusting for that
overpayment is for the insurer to assert a contractual or equitable right of
subrogation.36

C. Key Lessons.  There is a recognized special relationship between carrier and insured.
Careful contemplation should be used before instituting any action against or
contrary to the insured.  The insurance contract should be the first thing considered
to determine whether a particular action against an insured is permissible or
warranted.   When dealing with non-standard policies, such as in the Patterson case,
a carrier may have to assert positions against the insured or risk waiving valuable
rights to challenge the insured’s claim.  Accordingly, a thorough knowledge of the
particular policy at issue is essential for determining if a particular action is essential
or appropriate in a given claim.




