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behind the CGL policy is to provide coverage for
damages arising from the insured’s own tortious
conduct, as opposed to non-tort claims, such asbreach
of contract." Thetort coverage offered under the CGL
policy isidentified under two basic typesof liabilities:
A) bodily injury and property damage, and B) personal
injury and advertising injury. Coverage for bodily
injury and property damage liability protects against
“bodilyinjury” and “property damage’ caused by an
occurrence during the policy period. Coverage for
personal injury and advertising injury, on the other
hand, coversthe specific torts or offensesfound in the
policy definitions of “personal injury” and
“advertising injury.” Coverage for bodily injury and
property damage tends to give rise to more coverage
litigation, including the recent decisions discussed
herein.

WHAT IS AN “ OCCURRENCE”

While the term “occurrence” as used in
insurance policies has been construed by Texas courts
for several decades,” courts till face questions about
whether aparticular claim against an insured amounts
toanoccurrence. An*occurrence”’ under the standard
CGL policy is defined as “an accident, including
continuous or repeated exposure to substantially the
same general harmful conditions.” While the
definition of occurrence uses the word accident,
accident is not defined in the policy. Many Texas
courts have construed the meaning of “accident” and
have generally found it to mean negligently caused
losses.” The Texas Supreme Court has held that an
injury is accidental if, from the viewpoint of the
insured, it is not the natural and probable
consequence of the action or occurrence which
produced the injury; or in other words, if the injury
could not reasonably be anticipated by theinsured, or
would not ordinarily follow from the action or
occurrence which caused the injury, it is accidental.’
The mere fact that an actor intended to engage in
conduct that givesriseto theinjury does not mean that
theinjury wasnot accidental.’ But, aninjury whichis
caused by voluntary and intentional conduct, is not
accidental just because the result or injury may have
been unexpected, unforeseen, and unintended.’
Therefore, the determination of whether an
occurrenceisaccidental requiresconsideration of both

the actor’s intent, and the reasonably foreseeable
effect of the actor’s conduct.® One court recently
considered these factorsin atwo step process.” Firgt,
a determination was made of the specific acts alleged
to bethe cause of the plaintiff’ sdamages, and whether
those acts were voluntary and unintentional.” If the
acts were committed involuntarily and
unintentionally, the acts were accidental, and no
further analysis is necessary.” If the acts were
committed voluntarily and intentionally, step two asks
whether those acts naturally resulted in the claimed
injuries.* Thenatural result of an act isthe result that
ordinarily follows, may bereasonably anticipated, and
ought to be expected.” If the result is not the natural
and probable consequence of the act or course of
action, thenitisproduced by accidental means.™

BREACH OF IMPLIED WARRANTY -
NoT A CGL “OCCURRENCE"

Recently, the Houston First District Court of
Appeals, in Hartrick v. Great American Lloyds
Insurance Co, was asked to make this type of
determination, specifically, whether liability for
breach of warranty is an occurrence under the CGL
policy.” In the
underlying liability
suit at issue in
Hartrick, Clairmont
Building Corp. was
sued for negligence,
violations of the
Texas DTPA, and
breach of implied
warranties of good
and workmanlike
construction and
suitability for

————EEss——————  Nabitation arising out

of the defective
construction of a house foundation.”® The plaintiffs
claimed damage to the house and | oss of market value
because of pitching and heaving in the foundation.
When the case went to trial, the jury found Clairmont
liable only for the breach of warranty claims.
Following the turnover of Clairmont’s insurance
coverage claim to the Plaintiffs, the Plaintiffs brought
suit against Clairmont’s insurance company arguing
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that Clairmont’s CGL policy provided coverage for
the Plaintiffs judgment. At issue in the coverage
lawsuit was whether the liability judgment for breach
of warranty was covered under the CGL policy, thatis,
whether it was an “occurrence.” Initially, the Houston
First Court of Appealsnoted that the broad form CGL

policy does not insure a contractor because of faulty
workmanship, but rather, provides coverage for
damages that result from the contractor’s
performance, other than damage to the work itself.”
The Court then held, that when an injury results from
voluntary and intentional conduct, such as not
preparing the soil and not constructing the foundation
in keeping with the promises the law implies to the
contractor, the injury is not “an accident.”” Even
though theinsured contractor did not intend the result,

breach of an implied warranty is not an “occurrence”

covered under the CGL policy.” The court found that
the Plaintiffs' claimed damages were the reasonably
foreseeable results that would ordinarily flow from a
contractor’s work not complying with its_implied
warranty to prepare the soil and clear the land
properly, anditsimplied warranty to buildahouseona
foundation that is strong enough to support a house.

The Court held that lack of compliance with implied
warranties is not accidental,-but results from one not
doing what onewhat onemust do.”

The Hartrick opinion is-consistent with the
increasing number of Texas appellate decisionswhich
have considered the meaning of “occurrence” in
connection with non-negligent, intentional causes of
action, holding that such claims as fraudulent
promises, misrepresentation, and untrue statementsdo
not fall within the plain meaning of the policy
definition of an occurrence, and therefore, are not
covered under the CGL policy.” Thenarrowing of the
policy definition of occurrence has also extended to
negligence claims that are related to and
interdependent on claimsof intentional conduct.* For
example, in  Folsom Investments, Inc. v. American
Motorists Ins. Co., the Dalas Court of Appeals
determined that claims of negligent hiring, training,
supervision, and retention against an employer, for an
employee’'s unwelcome sexual advances against
another employee, did not allegean occurrence under
the employer's CGL policy When negligence
claims, such asthese, arerelated to and interdependent
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on intentional misconduct of an employee, the
coverage issue is determined by whether the
employee’'s intentional misconduct falls within the
policy definition of “occurrence,” which in this case
the court held, did not.” For businesses, these recent
court decisions signify that the policy term
“occurrence” is construed narrowly by Texas courts,
and that claims reasonably related to intentional and
voluntary conduct, even those claims alleging
negligence, stand a strong chance of being denied by
insurers on the grounds that no occurrence is alleged
sufficient to trigger an insurer’s duty under the CGL

policy.
EXPOSURE TRIGGERS COVERAGE

Another area of recent development with
respect to coverage issues and the CGL policy relates
to theissue of what it meansto have abodily injury or
property damage occur during the policy period. The
problem arises because the standard CGL policy does
not specify when an occurrence takes place, only that
an insurer has a duty to defend when bodily injury or
property damage is caused by an occurrence during
thepolicy period.” Onedifficulty withthisissueisthe
fact that the CGL policy language * occurrence during
the policy period” requiresan actual injury or damage
during the policy period, and not merely the
occurrence of the negligent act or omission that isthe
ultimate cause of theinjury during the policy period.”
Despite some prior Texas appellate decisions on the
subject, the issue of when a specific damage or injury
“occur(s) during the policy period” has been subject to
debate since the Texas Supreme Court discussed, but
declined to resolve, the issue in the 1994 case of
American PhysiciansInsurance Exchangev. Garcia.”
In Garcia, the Texas Supreme Court noted at | east five
different teststhat could be applied to determine when
a harm occurs that triggers coverage under an
insurancepolicy.* Thethree primary theoriesapplied
to determine whether coverage has been triggered are
the manifestation, exposure, and injury-in-fact
theories. The Garcia court declined to resolve the
issue because it was not required for that particular
case.” Prior to Garcia, there were only two decisions
by Texas appellate courts on the subject, and both of
those cases applied some form of the “manifestation
rule,” which holdsthat coverage under the CGL policy

Page 3



TEXAS LEGAL LIABILITY ADVISOR

isnot triggered unless the damage or injury manifests
itself or becomesapparent during the policy period.

Themost recent decisioninthisareawas made
in June of this year in Pilgrim Enterprises, Inc. v.
Maryland Casualty Company.* The underlying
liability lawsuits at issue in this coverage case
involved personal injury and property damage claims
against Pilgrim arising out of the use, spillage, and
leakage of perchloroethylene, a chemical used in the
dry cleaning process at several Pilgrim Cleaners, and
which apparently over the course of many years
contaminated soil and groundwater.* Pilgrim sought
a defense from Maryland Casualty under its
occurrence-based CGL policies spanning a four year
period of time, approximately 9 years prior to the
discovery of the soil contamination. After initially
providing a defense, Maryland withdrew the defense
provided to Pilgrim on the grounds that the claimed
injuries were not aleged to have occurred, i.e.
manifested, during any of Maryland’ spolicy periods.
Pilgrim argued that coverage was triggered by harm
sustained from exposureto continuous pollution, even
if the harm remained undiscovered when it initially
occurred.” Thetrial court agreed with Maryland that
the CGL language “which occurs during the policy
period” means that coverage is triggered only when
theinjury or damageisdiscovered or manifestsduring
the policy period, and held that Maryland had no duty
to defend Pilgriminthe subject liability lawsuits.”

On appeal, the Houston First District Court of
Appeals found that the issue had been considered by
other Texas courts, but that it was still an unresolved
guestion in Texas jurisprudence. Looking at the
policy language itself, the court noted that the CGL
policies at issue did not use the word “manifest” with
respect to occurrence, nor did they state that an injury
must be discovered during the policy period. Rather,
the policies contemplate that harm caused by
continuous and repeated exposure during a policy
period will be covered.* The court held that with
respect to a CGL policy that defines an occurrence to
include continuous or repeated exposure to
conditions, injury or damage can occur as the
exposuretakes place. Inthe Pilgrim case, the court
found that Maryland's CGL policies provided
coverage for the Plaintiff’s allegations of physical
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injury and property damagecaused by any exposureto
PCE during the policy periods at issue.® The court
also noted that this “exposure rule’ is equally
applicable to both physical injury and property
damage.” This is a significant decision because it
decides an issue that has been unsettled in Texas for
years, and expands the scope of coverage for an
insured by applying the exposure test to determine an
occurrence as opposed to the more insurer-friendly
manifestation test. For businesses with consecutive
CGL coverage, this means that there is greater
likelihood that multiplepolicieswill beinvolved when
dealing with a continuing occurrence claim which
causesanindivisibleinjury. Because of the continued
proliferation of toxic tort cases, and other specialized
torts, thesetypesof claimsarenow common.

RECOMMENDATIONS

Businesses should: 1)
conduct annual risk
audits in consultation
with your attorney; 2)
review all insurance
policies, including
endorsements; 3) review
insurance coverages on
an annual basis with
your insurance agent; 4)
consider special CGL
endorsements, such as a
blanket additional insured endorsement; 5) conduct a
cost/benefit analysis of specialty insurance products
that may provide greater protection for your specific
business than a CGL policy; 6) implement risk
reduction strategies targeted at the specific types of
risk that are not covered by the CGL policy; 7) when
significant claimsarisewith coverageissues, consult a
qualified attorney to provide advice on coverage
issues and appropriate defense strategies; and 8)
forward all reservation of rights letters to your
attorney for consultation and response. Insurers
should continue to: 1) carefully review all claims that
areinany way relatedto aninsured’ sdefectivework or
servicefor coverage defenses; 2) for claimsinvolving
injury or damage caused by exposure to a condition
over a period of time, remember that multiple policy
periods may be invoked and that any exposure during
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your policy period will be an occurrence under the
policy; 3) when coverage issues are apparent, timely
send out a thorough reservation of rights letter to the
insured that addresses all coverage defenses; 4)
include in reservation of rights letter notice of any
intent to seek reimbursement of defense costs for
uncovered claims; 5) advise the insured to put all
carriers on notice when dealing with a continuing tort
over multiple policy periods, 6) engage and consult
coverage counsel when significant claimsarise.
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